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UNITED STATES DISTRICT COURT FOR THE DISTRICE FF] CRUE 


SEP 21970 


_ ROBERT STEARNS, Sle 
vs. Criminal Number 1394-66 


UNITED STATES 


MARION C. BROOKS 


Upon consideration of the Defendant's Pro se “Motion 
to vacate Judgment, eee to 28 U.S.C. § 2255, and 
the Court finding that it considered the same matters 
when it denied defendant's motion for similar relief gn 
October 9, 1968, it is by the Court this s/s day of 
September, 1970, 

ORDERED, _ that defendant's ‘motion be and hereby is 
SOEs " 


UNITED STATES DISTRICT COURT FOR THE FILED 
DISTRICT OF COLMBIA - 
; SEP S 71370 


* ROBERT. M. STEARNS, Clerk 


MARTON C. BROOKS | : : 


NOTICE OF APPEAL 


The Petitioncr, MARION C, BRCOKS, having file2 a Motion to VACATE 
SUDCH OR? CRIN THE AITERNATIVS, VODIFICATION OF PETITIONER'S 
—_———— —— 

SENTENCE, SQ THE PETITIONER MAY UNDERGO A PSYCEOIDICAL EXAMINATION 


nn 
AND THE APSOINIMENT OF COUNSEL, PURSUANT TO TITIE 28, SECTION 1915 


: 
ee 


Se . 
“-U.S.C., TITIE 28, SECTION 2255 U.s.c. In this U.S, District Court 
. _— 


Por “The District Of Columbia, Ressect*ully filed this Notice of 
appeal, For The U.S, District Court of Appeals, 


The Petitioner's Motion was denied on the Ist, Day of Septenber, 
1970 before the Honorable Judge Subrey E, Robinson Jr, 


"Respectfully Subzitted 
(s) ILO C. Brook 
ot a vo, 22777 


sept 070 
SOBER .STEAIS iets 


” YNITED STATES DISTRICT COURT 
_ FOR THE DISTRICT OF COLUMBIA 


UNITED STATES 
- | 


Crim, No._ 1394-66 | 


VS~e 


. MARION C, BROOKS - 


“ORDER 


' It appearing that the defendent has been permitted 


ce procecd in this case without prepayn, t of costs, 
It is this La* day of 1974 _» 


ORDERED thst consideration for the appointnent of 
counsel on appeal be and hereby is referred to the United 
States Court of Appeals for the District of Columbia 
Circuit, as authorized by the Judicial Council of this 
Circuit on October 12, 1962. Siste : 


sere 


ote 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
WASHINGTON, D.C. 


MARION = BROOKS R24694 be 


Petitioner 


cs " eIVIL ACTION NO. 
vs. United States Court of Appeals 


for the District of Columbia Circuit CRIMINAL Sa | os \h2 Ane 
UNITED STATES OF AMERI 


Respondent — ALED OCT 8 1970 SEP 4 e's 


PAREST it STEMS, Clerk 
MOTION TO VACATE ea Sse ALTERNAPLVE, MODIFICATION OF PETITIONER'S 
SENTENCE, SO THE PETITIONER MAY UNDERGO A PSYCHOLGICAL EXAMINATION AND THE 
APPOINTMENT OF COUNSEL, PURSUANT TO TITLE 28, SECTION 1915 U.S.C., TITLE 28, 

SECTION 2255 U.S.C. 


Comes now MARION C. BROOKS, the Petitioner, prose; being first duty sworn, 


accordingly to law, Respectfully moves this Honorable United States District Court 
to grant Petittioner's Motion for the reasons: 


STATEMENT OF CASE 


The Petitioner was Jomece with Robbery (under D.C. Code 22-2901) in criminal 
mumber case 1394-66. . s 


The Petitioner pleaded not guilty in criminal case No. 1394-66. The Petitioner 
was trialed and founded guilty of Robbery by a jury on the Sth day of April 1967, 
before the Honorable Judge Aubrey E. Robinson Jr., . : 

The Petitioner was sentenced to a term of 5 to 15 (five to fifthteen) years on 
the 28th day of April 1967, by Judge Aubrey, E. Robinson Jr. : 

The Petitioner states that at the time of arraignrent and at the time of trial, 
he didn’t have any means to employ counsel. 


That this court appointed, Mr. Blaine P. Friedlander Esa » to represent the. 
Petitioner. . = a ae 


That at the tine of these proceedings, the Petitioner was 2 resident of noma 


. 
=I o - : 


- The Petitioner ice now confined at the ‘Lorton vat te Lorton, Va. 22079. 
aioe reir 


STATEMENT OF FACTS S “Ene 


. vee 
’ 


I. The counsel for Petitioner, Mr. Blaine P. Friedland, was ineffective and denied 
Petitioner of Due Process of Law. 


memiese teense Ht Fag 


Te apr severe 


2. The Petitioner. requested to appointed counsel to file a motion for a 
Psychiatric and Psychological Examination at St. Elizabeth's Hospital for 


ntal competency evaluation before trial or for the possible criminal he- 
favior or Rabsts. ”cSunsel declined to file such motion. 


3. The Petitioner's assigned counsel toke it upon himself to diagnose the 
* Petitioner's ‘mental condition. : st, yer a7 


4. The Petitioner’ S assigned counsel didn't have any knowledge or imformation 
as to the Petitioner's Social, Physical or Mental conditions as well as his 
history before counsel made his judgement of the Petitioner's mental health. | 
S. The Petitioner's assigned counsel was ineffective and inadequate to make such 
a profeesional diagnosic examination himself of the Petitioner's mental condition. 

| 
6. The Petition’s assigned counsel made no investigation as to the Petitionés's 
request for observation at the St. Elizabeth's Hospital. 


7. Because of the negligence of the Petitioner's assigned counsel and of his 
poor judgement of the Petitioner's mental condition, the Petitioner is confined| 
at the Lorton Complex, which does not provide adequate psychiatric and Piet 
gical care. 5 


8. Because of the negligence of the Petitioner’s assigned counsel to file motion 
for examination as to the Petitioner's mental condition, the Petitioner was arres- 
ted on his release on bail approximately. two (2) and a half months later in the; 
State of Maryland for the crimes of: (1. Assault with intent to murder, 2. Assault 
-and Battery, 3. Carrying a concealed weapon, and 4. conspEracy to Robbery with a 
dangerous and deadly weapon.) , 
9. Upon the Petitioner’ S$ confinement in the State of Maryland, the Petitioner was 
sent to the Paturent Institution at the request of the Trial Judge for examina-' 


tion as a "Defective Delinquent" under Article 31- =B, Annotated Code of Maryland! 
See Petitioner's Exhibit No. : 


i, on Page 5 > gttract hereto. 


10. The Petitioner was avatooced by the staff of the Patuxent Institution and was 


founded to be a Defective Delinquent. Read Exhibit No. 1, on Page SS - att. ‘hereto 
| 


ll. The mere fact that the Petitioner was evaluated and founded to be a "Defective 
Delinquent", by the staff of that Institution, in Jessup, Maryland points out | 
the "Ineffectiveness” of Petitioner's assigned counsel in diagnosing the foo 
ner’s mental condition. 


12. SEE Petitioner* s Psychological Report ‘and Evaluation of his mental condition 
n Exhibit No. 2 in Exhibit No. 2, on Page fo * Attract hereto. 

13. The facts concernin Petitioner’ S$ mental health plain] show! the pesto 

is suffering from a disease. Read Petitioner's Exhibit No. 1 and 2. 


14, The Petitioner's evaluation as a "Defective Delinquent" came about through a 
thorough examination given by Dr. Harold M. BoSlow, M.D., Director, Patuxent. | 
Institution, Mr. Junesik N. Yong, M. -, Psychiatrist > = urs M. Florenzo, 


Pershotogiss and Domingo C. Sorongon, M.D. 


ee den naiemeanetil 


15. Tthe Petitioner states that he was confinded in the Patuxet Institution for about 
(21) months before the Petitioner was transfer to the custody of the Department of 
Correction, Baltinore, Maryland. A 


16, The Petitioner states that his removal from Patuxent Institution was do to a Writ 
of Habeas Corpus because the said Institution didn't apply with section 8 of Article 
31=B of the Annotated Code of Maryland, SEE PETITIONER'S Exhibit number 3 on page_‘] 
attract hereto. 


17. The Petitioner states that his removal from the Patuxent Institution was a 

" Critical " part of his Life. The Petitioner states that the Patuxent Institution 
provide adequate Phychological care inwhich the Petitioner needed for his return to 
Social, mentally sound as well as geting help for mentally sickness or mentally habits 
of criminal activitys. 


18, The Petitioner states that under the Defective Delinquent Statute, Article 31-B, 
Annotated Code of the Public General Laws of Maryland. The Petitioner is a " Befective 
Delinquent “ and should be confined in a mental institution. 


19, The Petitioner states that he are mentally sicx and should be confined in St. Eliza- 
beth Hospital or any appropriate Mentally Hospital that provid adequate Phychiatric care 
and treatment for Petitioner. 


& 
_CONCLUSION_ 


I, Marion C. Brooks, respectfully states that my trial counsel's failure to have filed 
@ pre-trial Motion For me to under go a Psychiatric and Psychological Examination 
violated ry Constitutional Right to Due Process of Law and has thereby rendered his 
representation as ny trial counsel, ineffective to the point of depriving me of counsel 
under the Constitutional Sixth (6) amendment right, and a denial of Due Frocess of 
Law under the Constitutional Fifth (5) Amendment rights. 


- That as a result of all of the above allegations, the Petitioner was deprived of properly 
assistance of counsel and therefor not being able to properly evaluate and defend his 
self and case. 


Wherefore, the Petitioner request this Honorable Court to grant him the appropriate relief 
and the appointzent of counsel. ~ i 


The Petitioner, MARION C. BROOKS hereby certified that he is an indigent prisoner, 
untrained in the science of Law and without Legal counsel and is finanical unable to de- 
fray and costs involved in proceeding this Yotion. 


Wana ¢.Brophr 


Respectfully Subnitted 


| 


| 
ps 
| 


AFFIDAVIT 


The Affiant MAIO’ C, SROOKS, having been duly sworn according to Law deposes and states 
that he has read the foregoing Motion To Vacate Judgement Or In The Alternative, | 
Modification Of Petitioner's Sentence and that the facts contained therein are true to 
the best of his knowledge and belief. : 


« i 
i 


(s) K oe Go 


CERTIFICATE OF SERVICE Sis; . 
I héreby certify that three (3) copys of the foregoing Motion For VACATE = “SGSNENT! OR 
IN THE ALTEPLATIVE, MODIFISATION OF PETITIONER'S SENTECH was mailed postaze paid, | to 


the United states District Court, For The District of Columbia, Washington, D.C. on 
this day of ‘ 1970. : 


My Commission ires 
By Craessinn Expres ted 22, HAN 


ee 
Month Day Year 


E 
| 

; 

h. 


CA 2619-70 


SS SR 


SEP 1 19/0 
ROBER: av. SIeNANS, Crayk 


PSTITIOE2'S EXHIBIT MUMPER... I 


ae 


sons terer nn remem erentenmnen tae at. semen gen amen aC | | 
$ 


: i 
menbers of the advisory board chall receive e”per diem soy-! 
gent for every dy spent in the duties of the board. The 
advisory board shall confer with the staff of the Institution, | 
and with the board from time to time, and shall give to the| 
Institution a general consultative and advisory service on 
Problems and matters relating to its work, 4 


(b) No surgical operation shall be performed as treatment 

. Of any defective delinquent except os authorized by the ap-!| 
ry board and alco by the written consent | 

of the defective delinquent, his nearest relative, or the | 
order of the court. 


VE VLE Ieee ort 3 -——______ 


* | 
SUCTION 5. DEFINED, | 
| 
Yor the purposes of this article, a defective dolinquent 
@hall be defined as an individual who, by the demonstration | 
Of persistent aggravated anticocial or cricinal “behavior, | 
evidences.a propensity -toward criminal activity, and who is | 
found to have either such intellectual deficiency or emotion- | 
al unbalance, or both, as to clearly demonstrate an actual | 
danger to society so as to require such confinenent and : 
treatzent, when appropriate, ac muy make it reasonably safe | 
-for society to terminate the Confinement and treatment, 


SECTION 6. REQUESTS FOR EXAMINATION, 


(a) A request may de made that a person be examined for | B 

Poasible defective delinquency if he has been convicted and “| 

@entenced ina court ofthis State for a crime or offense com- \ 

sitted on or after June 1, 1954, coming under one or more of | 

+ the following categories: (1) A felony: (2) a misdemeanor 
purishabdle by imprisonment in the penitentiary; (3) @ crime ! 

of violence; (4) a« sex crime involving: (A) Physical force | 

or violence, (B) disparity of age between an adult and a 
@inor,or(C) a sexual act of an uncontrolled and/or repeti- «| 

tive nature; (5) two or more convictions for any offenses 

or crizes punishable by imprisonment, in a criminal court of 

this State. A person convicted and sentenced for a crime or 

offense within one of the categories listed above in this 

: wubsection, except that euch crime or offense was committed 
pth before June 1, 1954, hall be subject to this article with | 
’ the cane effect as if caid crime or offense had been commite 
ted after June 1, 1954, 4f after enid date such person is 
adjudged to have broken the terms of any parole or probution 
on which he hae been relea from anid sentence. 


. 
Ay 


(>) The request for euch examination may de made by the | 
- Department of Correction or by the State's attorney or as- | 


} 


| 
“1 


Fak 
SEC i 
ROBERT wh. SEEMS: «oo 


PETITIONER'S EXHIBIT NUMBER... IT 


fou. 5 470 


eee 
PETITIONER'S EVMIBIT Foes. I 
3 BAKGON DCOxs, CUR SO. D-2268, AGE 2b . oy 
+ 3 CONSPIRACY TO COMMIT AED ROLGERY | 
+ BONDGOMRY COIRTY CIRCUIT COURT, ‘TE HONORABLE JUDGE LEVINE 
+ (Picts Instizivniays, JESSUP, HARTLAND, JUNE 18, 1968 


REFERRED BY 
AID BY 


DRESSTON 3 


Karioa Broots to 5 twenty-four year 61d, sizgle, Negro male, who was 
charged with Concpirucy to Counts Azcod Rovbery in the Montgomery County 
arsuit Court, Oa February 29, 1968, he was centenced by Judge Levine to ° 
wave years from March 28, 1957. ie wes tronoverred toffutuxeat Tstitusiod 
Oa tusch 27, 1968, for evaluation. \ i 
: Wash. De. 7 


The patiunt was bora cz Senurzy(S,)1544, tn l=, Sy Reportedly, 
his early Covelopmental yeara wore taeventiul, Reportedly, he was expolled | 
for Sebavioral Feassts from a éuventh 6rade adjuctoent claca at & junior Kae 
hish cchool in Octoder, 2) 59, prior to hic cozaitment to a local WelZare ! 
Dupartcent's Juvenile Institution, Upoa nis Telease to the com sy in 1960, | 
be wurolled 42 Stuuss Junior High School :tron whesy he wao traneferzed to ' 
Subferson Jusior Bish School, all for continuing disciplinary reasons. Ee | 
Was then placed in Zoys! Juaior-Suntor Higa Schcol in an ungraded class, fro | 
whore he quit in 4oril, 1951.- Eis school record reflects continuous betaviors1| 
Preblers with school authoritive for reasons that he would fight other otudes: 
aad would recuse to obey his teachers. iu worked in eundry labor jobc, tae a 


Jeasvct one Incting about of: contis. \ 


This patient a Zirct dizticulty with tre lav occurred as early as 1957, 
at the ago of fourteen, when the patient was charged with Housobreakizs. Ee 
Was placed on juvenile Probation. In Noveaber, 1953, he wus charged with 
Grand Larceny and he waa committed to D.C, General Hospital for observation. 
Eo was then cocaitted to Cedar Knolls being released tn Septeaber, 2950. On 
Scavusry. 13, 1962, ac an adult, he was charsed with Robbery ia D.C. (cudsest 
Gnd tuo youths involve. in holdup robbesy wich a gun), and Suvenile Cours 
taivec jurisdiction. The Pativat was acquitted of this charge ard two co= 
Cuezundants wore gtven prison centencese On Septeaber 6, 1552, ke. wos charged 
with Housebreaking but no: Gisposition hes deca entered. Oa June 23, 19h, ko 
was charged with Carrying a Danzexrous Weapon, Pistol, and he was Benteaced to 
“thirty days in the Washington, D.C, Jatt. On July 29, 1964, he was chassed 
wath Parole: Viclation and Noveader 25, 1936, his seatence was terminated. Ca (| 
itovenver 5, 1506, he was chargeu wica Robocry Holdup and according to the 
Fatext, be was relecued on bone. The net offunse is the curest ono. e 
Physie=) o=¢ laboratory exaxinations done at@fatuxent’ Instituties on 
Hooch 27, 1968, indicates taut Shey are ececatialiy withia nozasl lisite. 
Rlectscuccephalogran Gone ou ay 22, 1958, indicates in ite COnmensus 


"Dato 0’ low Vo2tage, norcal zecoré for ago." 


Psychological exuntestoz Geos C2 June 27, 2968, indicated ta its Guanary? 


"Tn somcosy, sis m4 eS, Of Cull-rsrc32 datclliganco, - 
ts 32 icmotury, 7 sully duprived, poorly motivated 
Sndividual wita tow Anternal recources to control his _ 
Bootractive ‘a actirg outes Hu ds Selfecontered and 


hotoatatic, and gives little thouckt to the consequescos 


¢ 


NN eRe emey mm ymeRee nny meteR ms eye ig Seems ee oo 


“Nobinibtiedeants Sn, Sedan 3 tothe 


. = > 
SSCP = ZARION TRICKS, CUR NO. D-2203 
petmvereecr deed (Continuec) 
OF bis dvhovior, Ne £ 
fone to ocners, Eo is thus a. 
sae Gumiattion of u Dutce . : 


Durin; the PGYCHESS3¢ umctostion his octets... was curly and te vcs 
ict-)? Weswucesce Ey vas Ge lease wid Guarded and there wero 


Sw Centred {a 
end Proscetive, 2 cvsy, Tution.—so or cinirize his 

WSS TuSally unible co dacernrot any Proveros. Ee lucked dasight tot. tia 
Saude probtess O85 bas tets.3t was CORS2LL 2 9m, - 


Weel0% Of thy Eta? 6: stat “Inetitueiom that thts 


+ Slit eke = Geers ost } = Dez Vu Dolize 2 


Secorsunded wits be be cos: Seek LOC nec 2p: Tos 


SYP Dies Pod 
mito Me BOSzeu, ul... 


Director, "Patuxest te tieutloa - 
< : 


Sage cineey oe 
Sadie bak 


CASS CP s MARION BROGIS, CUR NO. Se2LcS 


em vere reqs nam 
eee amend Divaces 


7 yeas O22, cingle, Nero cale, native 
wit Concyiracy to Comtt Armod swuvesy 
seonery County Circuits Court. On Fuoruary 19, 1968, he wus 
tvaced by Judge Luvizw to five years fu rch 28, 1967. He way trans= 
Served to(Patumes Tau: AOE ve Hasse 27, 2968, tor evaluation. 


CSA OMS 


Se PATIENTS VERSION: 


She patient deaicd that te weg involved in the curro..t charge. When 
Goxee to elaborate on the charze, Le ctated that on March 23, 2957, he was - 
Ssresved in Tastecs Avenue 4 hues manson, with tro oF his mssnors, 
Zor thw reason that “We ory of + conspired to comiit a robousy 
02 a Sotul"., According to biz, we were Mjuct riding" and when "Wo Lud 
Just bucked tp getving ready to eco Cova, Foliice apzroacked and stusted 


ante'S VOASSON: 
"On 3/28/57 at apyrowtoately 4:36 Aste, a Police 
Officer while on stavionary patrol ac Eastern Avenue 
and 159 Strout, receive? a radio call reporting three 
suspicious loclcing rales operating a grate code], Pontiac 
and attezpting to exter she offices of the Inn Town 
“otor Motel, located ut C91 15 Screot in Silver 
Spring, Maryland. Tce officer recponted to the notel 
Sad Zoure tae vebicle and its cccuzcats had left the = 
ecenes - A lookout was issued andthe officers stationed 
theacelves at thy motel, and alzost innediately, observed 
the vebicie ani its occurcats Frocescizg west on Fastera 
avenue to the clluy Icsated to the reas of the motel, 
where the operator tae= perked the vehicle. The threo 
Subjects were next seen by the o2cicers walking south oa 
135 Strout away from the office ox the motel. at that 
tine, they ron to the parked venicle and entered it. 
Tae Police placeé wieir veiicls in such a position so as 
to obstruct the cuit oF tke cubjects vrom' the alloy. Toe 
subjects then drove their vohicle ct the Police vehicle 
&t a high rate of specd. Cae oF the Sudjects was holding 
& revolver in his hand, and at thet point, the officer 
began firing cad the subfects continued to race directly 
Gt aine Tho operator of the vehicle then lost control 
of tho car and collide? with the parked vehicle owned by 
Antoine 0. Nchishian oz 8020 Zastura Avenuc, causing 4x 
esticated $1000.00 worth cf ¢azaze to the vehicle operated 
by the c.XW2Zonte, ani 91002.CS dszscu to the venicle 
owned by Kehiohian. Subsequcctly, tho vehicle of the 
Gefendanta was cearck.2 «ud weapons were found under the 
scat. Tho dofondants were sexoved fron the vehicle azd 
Ssancporsed to the Police Station whore they were advised 


oe ae Eaten 


nny SewONS, OUD vs 


teat gave the O2lovine ver son 
he brought with his. Jy 2657, 

Selving hoy eG Nec aIy 
& arrest: 


oes 


= 
tate Cure, bi ©2 parole 


SB Ercested 
Zor carry capea (star 


mCe this 
wil 20, 2966, 
S that be "arse: 
Celvel Nive to 
Feleases o2 boze, eu 


ater, Department of Corrections, D.C, tess 
he ase of thirteen, the patier: WES Charged vy: 

eS entered a= apartsen: SOle Se9 

mated ox Sc le Probation, mer 2l, 2953, he was 
@ larcesy (le: = £0 yout Tok Slo stoly 

St 3532) ang wes SOomtsted ty D 
Diagnosis Bas "Chorcesep Pisexg 
2m released in Septezder, 2950. 
chorged with Robbery i5 EC. (supe is c “O youths iny, 
Pedtery with @ gun), and Savenile Court waived Jurisdiction. The patient weg 


=Cqeltiud of skis Charse cuz Seo COmeZends-sy Were given prison Sentences, 


Blove Charges th. Tollowaz Charges have beca exsereg 
sorider 6, 4952, he vas Sharsed with Lo 

Le = Ca Jen 23, 1964, hi 
Jizz Veazo: : 


ia thy 7.3.7, 


= 2d on 
28, 2566, he was 
Se On Xorg 23, 
Ascault wath 
sticor. A S3iL 4, 395 "se wac charged with, . 
9» 2987, be tac use con UeSe Yarccad, Og Hazch 2, “2558; 


CASS OP : yaRron PRCINS, CU m0, Perey 


So was charged wity Consztzacy co Scones faced Sebbury and was Geatenced to 
Sivo years. . =e : as fi 


SANILY UitSsoRr: . = 
es - . 

seesta Brostc, the Poticat's fother, was born ruary 11, 1923, ! 
t0 teary and Curt. dae Sanders 2a Aoge. ¢ ia the oldect of Seven | 
Cn2léren onc Gssezibes to have kee a hoy 2 parents coparatcd 
“SeA She was eleven BOARS Old, two o! = f her cother's sizusg 
Easslusy. Wer cother TeAsrricd, vken Brocks was eleven yearc Old, and 
Zive children were dora oxt oF this union. She indicated that She kad 212 
the necessities of live in ker chilehood, wit. tow twuries. Her Steplather, ! 
Sones Rivers, hag bea Ceseribec an a woaderZul person with Whoa she had forzez | 
Besntosfcl relations Tere i. Guise o CLofercnce itn gee between Moc, Pruccy 
asz her oibdliase ond ety: Mizsse She, ti wSOLOre, assuzed the Tole cf nother | 
WEsh ‘thea. She Cozplvied high uckool. Sho net Kz. Crariys Brooks, tke 
Pations'’s Sather, r 2 x seh, through cose friends, Ske coursvg 

the ase of Zirtecn. 
@ life as "russe". Sku Cessrzt.g her husband a 

Sad not a gcod Provider. He dic wb, Sccordizs to 
Telatiozskip wath lis children, Severn caileren ver, 
wiich six are livizg. The conzl, 
52 Eogumosts, : 


The rothe> has b ea e=ployed as a ratd by Georgetown Theater, 1351 Wisconsin 
Avena, ewe, “ashington, D.c., for the lust Soventeua years, She Crinks i 
socially and tag Reve> experiexces S57 Rervess Cicorder. She has, however, a 

> Biss blood Precaure condition, 


Hee Char’ t: ora Septests 
Alvers and Hazsi OB y Se do is the th 
According to 
beesus, 4 
with tke Sacepsion | 
thei. Teported to have ' 
He bes been ex: TS Ler “ 
© she lest twenty Mrs. 32, = 
« Broct:s failed to St>port the foot’ snitos 
9e8 to Lave Zo extn: San, expeTscnced aay 


2. Robert Brooks, the s5SSent'c brother, ws bor June 3, 194i. Ho Ziztched 
4 g aventh orady czd tg ployed og. bitches kelpw> in Silty ‘arsia'a, Wocconstn 
3: 7 a8 Steusts, NwW,, Yachinvtux, D.C, sv lives with the cothes, 


3. Rehsrt Sr0cks, the pattentts brother, was bora Septerder 11, 1942, Ey i 
1] 1 Co=letce bésh school @ne 13 coplsyed as c BencGor in George's Pos Szop, Rivordato, ' 


SONGS TRO, ER HO. D-27280 
the mothers 


Decexdok 28, 154. 


She hus one So = 
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atts; 
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Shccaces ane 


be RELIGION: 
atten’ church and that he does =0t 
29, 1964, by she Youth Contes, 


_ Toyecteree 


ea not 

used aust 
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SECTION 8. HEARINGS. ~ 


(a) If the institution for defective delinquenta in its 
report on any person shall state that he is a defective dc= 
Tinquent, the court shall forthwith guznoa the person before 
it and advise hia of the eubstance of the report and of the 
pendency of the hearing hereinafter provided; the court chal] 
further advise hin of his right to be represented ut caid 
hearing dy counsel of his choice, or if he has no choice, by ; 
Competent counsel appointed by the court. y), 


e33 appearance of counsel chosen by she person is — 
entered within twenty days followin, : 
dn subsection (a) hereof, 
represent the person. 
reports and porers 
person, and to all papers, 
bearing upon the person's 
port of the institution, 


(c) The hearing for determinution of defective delinquency 
shall be held no less than thirty cays following designotion 
©f counsel, unless acceleration of the time is requested by 
the perconor his counsel, Upon the application of the State 
orof the person for a jury trial, or upon its own cotion 
the court shall empanel a jury of twelve Persons to be sen 
lected bythe cours fron the jurors then in attendance ujon 
eaid court; or if the court is in recess, the jurors siiall 
be selected from those in attendance at the ters of court at 
which coid petition ts heard. The court shall direct sucn * 

- jury after hearing, to find Specially, by its verdict, shether 
the person isa defective delinquent as defined in Section 5. 
In the absence of request for finding by a jury, the court 
Moy make cuch determination sitting as judce and jury. 


SECTION 9, SENTENCE. 


- (a) If the court or the Jury, a3 the case may be, shall 
find and deteraine that the anid defendant is not a defec~ 
tive delinquent, the court chall order him returned to the 
custody of the Department of Correction, and he shall degin 
or recume his period of confinement on gaid conviction as if 
he kad not been examined for pocutble defactive Gelingtency. 
Provided, howover, that the caid d ‘endant shall be returned 
to custody under his original centence"with full credit for 
sich time as he has already spent ir tke anscitution for 
or within the custody of the Departe 

luding such allowances (or dicallowe 

food behavior and/or work performed as 

on may dotermine under the Provicions of 

of Article 27 of the Code. 
(——_. 
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MARION C, BROOKS 
vs. CRIMINAL CASE NO, 1394-66 


UNITED STATES OF AMERICA 


i , : 
OO SPECIAL MEMORANDUM TO THE UNITED STATES COURT OF APPEALS, FOR TRE 


DISTRICT OF COLUMBIA, 


SUBJECT : Notice of Appeal in Criminal Mumber 1394-66, Motion to 

: vacate judgenent, or in the elterative, Modification of 
Petitioner's sentence, so the Petitioner may umergo 
Psycholgicel Exemination and the appointment of Counsel, 
Pursuant to Title 2%, section 1915 0.S.C., Title 28, 
section 2255 U.S.C. 


Full panoply of the relevant protections which due process 
guarantees in Criminal as well as Civil proceedings. 


Sefeguerds which ere fumieentel rights and essential in 
considering Motions of relevent, importent to one's life, 
liberty or property. 


~ 


AS THE BASIS FOR THIS MEMCRAYDUM, THE PETITICIER STATES THAT: 


I , The problens posed in this case can te more precisely 
formuleted end sherply brourht into focus af the 
allegations ard fects in this case is probed into open 
court. 


The Fonoreble Jvdfe Aubrey E, Robinson in his Order 
dening Petitioner's Motion, considered a petition 

that was filed in the U.S. District Court for the 
District of Colunbic, Octoter 9, 1963 in which the 
Judge stated that tke motion was, or similer as the 

one that he denied Seotemter 1, 1970. The one that 

was filed October, 1968 was a Petition for Relief on 
the grounds that his essimed Counsel was"Incompetency™. 
The one that was filed Septenter, 1970 wes a Petition 
for the Vacate of Judgement for the purpose of a 
Psycholgical Execination in which the Petitioner wes 
denied because of the "Ineffective" of assigned Counscl. 


IIT, The Honorable Judge Robinson denied the Petitioner the 

E right to Counsel in which wes very important to Petitioner 
and cere. The Petitioner is a Layman with know knowledge of 
Lav, and to have denied the Petitioner the right to assist~ 
ance of Counsel before denied the Petitioner's Motion vere, 
Unconstitutionaliy depriving Petitioner of a fair and con 
sidorsble ruling under the Sixth and Forteenth fnendments 
of the United States Constitution. 


| 
| 


IV. The Petitioner would like to call to the Court's attention 
to Public Lay No. 210-71st. Congress; An act to Establish a 
Hospital for "Defective DELINQUENTS", the Petitioner's Motion 
was based on he being a Defective Delinouent. Exhibits was 
metres to Motion, verifing the contentions in Public Law 

e 210, , 


22. 


Wherefore, Petitioner Respectfully prays this Court of Appeals 
to grant hin relicf as this Court may deem appropriate and the 
- sppointment of Counsel, : 


. 


Respectfully Submitted; 


AFFIDAVIT 


The affiont MARION C, B2R0CKS, having teen duly swcrn according to 
Ler deposes and states that he hes read the foregoing Motion and 
that the fects conteined therein ere true to the best of his know 
ledge ard belief, 


(s) Ze £ urn 0. Basch, 


CERTIFICATE OF SERVICE 


I herety certify thet three (3) copys of the foregoing Notice of 
Appeal and special Memorandum to the Tnited States Court of Appeals 
for the District of Columbie wes meiled vostere paid, to the "nited 
States District court, for.the District of Columbia, Weshingtén, D.C. 
on this —--—dzy of — 10 262, 


Subscr: ft sworn to before me on this 


t 


‘ 


Ww Comission Expires 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA | 


tae fap eee a Ty 
fe FEB 11 1969 
RUMEN Gi. SLEARHS, Clerk 
Criminal No, 1394-66 


UNITED STATES 


MARION C. BROOKS ; ' 


RDER 

Upon consideration of Defendant Marion C. Brooks' 
Application for Review of Sentence and for Reduction 
of Sentence, and the Court finding that said Application 
is untimely under Rule 35 of the Federal Rules of 
Criminal Procedure, and the Court finding further that 
it considered many of the same matters now raised when 
it denied Defendant's Motion for Release under Title 28, 
United States Code, Section 2255, on October 9, 1968, 
it is this 10th day of February, 1969, 

ORDERED that Defendant's Application for Review of 
Sentence and for Reduction of Sentence be and is hereby 


denied. 


ry 10, 1969 
(Date) 
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ASSIGNMENT COMMISSIONER 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

WASHINGTON. D. C. 20001 


Jamuary 31, 1969 


Judge Robinson 

Filed In Proper Person 

Defendant: Marion C. Brooks 
Criminal No. 1394-66 


Motion: Application for review of sentence 
and reduction of sentence. 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA é 


ci SII TO | 
UNITED STATES Boda! oO 


vs. : Criminal No. 1394-66 | 


Pins 


< ey | 
MARION C. BROOKS, > _. ocT 111988 - 


© DE Rovers ui, STEARHS, Crk “S7) 


wal 
Upon consideration of Defendant's "Amended | 
Petition for Relicf," the samc having been treated as a 


Motion for Release under Title 28, U. S. Code § 2255, the 


} file herein, the Court's trial notes, and the Court finding 


} that there has been no showing of. lack of effective 
assistance of counsel and hence no denial of Defendant's 

| constitutional rights, it is by the Court this Fie day 
of October, 1968, 5; - | 
ORDERED, that Defendant's Motion be and is 


hereby denied. 


In the 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24694 


UNITED STATES OF AMERICA, 
Appellee, 
Ve 
MARION C. BROOKS, 


Appellant. 


BRIEF FOR APPELLANT 


THOMAS L. DELANEY, ESQUIRE 
1625 Eye Street, N. W. 

Suite 622 

Washington, D. C. 20006 


Counsel for Appellant 
(Appointed by this Court) 


(i) 


STATEMENT OF ISSUES PRESENTED FOR - REVIEW 


1. Did the instant 2255 motion represent a "successive 


application" for " similar relief within the meaning of 28 U.S.C. 2255? 


2. Does the denial of a 2255 motion without an evidentiary 
hearing and without the appointment of counsel, upon the grounds that 
the files and records before the court conclusively show that the appli- 
cant is entitled to no relief constitute an "adjudication on the merits" 


for purposes of summarily denying 4 subsequent 2255 application? 


3. Did the court below exceed the bounds of judicial 


discretion by summarily denying, without reaching the merits, appellant's 


motion to vacate judgment pursuant to 28 U.S.C. 2255? 


The conviction of appellant in Criminal No. 1394-66 was 
reviewed and affirmed by this Honorable Court in Appeal No. 21 ,Oll. 
None of the issues raised by the instant appeal were before this Court 


in its prior consideration of appellant's conviction. 
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In the 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24694 
UNITED STATES OF AMERICA, 
Appellee, 
Vv. 
MARION C. BROOKS, 


Appellant. 


—_—_——— 


BRIEF FOR AFPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District 
Court for the District of Columbia denying appellant's motion pursuant 
to 28 U.S.C. 2255 to vacate judgment in Criminal No. 1394-66 or in 


the alternative to modify the petitioner's sentence. Jurisdiction of this 


Honorable Court to review the denial of appellant's 2255 motion is vested 


by 28 U.S.C. 2253. 


STATEMENT OF THE CASE 
The instant appeal arises from the denial of appellant's 
(hereinafter referred to as " petitioner") pro se motion under 28 U.S.C. 
2255 (hereinafter designated "2255 motion") to vacate the judgment entered 
against the petitioner by the court below in Criminal No. 1394-66 and for 
other relief. 


On September 1, 1970, the-court below entered an order 


denying petitioner's ‘2255 motion upon a finding that "it considered the 


same matters when it denied defendant's motion for similar relief on 
October 9, 1968." This motion and the accompanying documents filed 
by petitioner together with the court's order denying this motion are set 
forth in pages 1-20 of the Appendix to this Brief. 

The chronology of events in the court below leading up to 
the denial of the instant motion may be briefly summarized as follows: 

V/ 

Petitioner was indicted on a charge of robbery. Upon 

petition to the court below, counsel was appointed to represent 


petitioner. On April 5, 1967, petitioner was trialed and found guilty 


of the crime of robbery in Criminal No. 1394-66. Pursuant to this 


V/ D.C. Code 22-2901. 


a5 | 


finding, petitioner was sentenced on April 28, 1967 to a term of five 
. | 
Petitioner was granted leave to appeal his conviction in 


to fifteen years. 


Criminal No. 1394-66 in forma pauperis. This Honorable Court | 


appointed counsel to represent petitioner on appeal. The appeal, 
| 

was noted, briefs were filed, oral argument was held, and on | 

| 

November 22, 1967, this Court issued an order affirming petitioner's 


conviction. | 


On or about September 30, 1968, petitioner acting pro se 


filed with the court below a motion captioned “Amended Petition ‘for 


Relief" (App. 32). In this motion, petitioner alleged twelve separate 
incidents of claimed ineffective representation of court appointed 


2/ 
counsel in Criminal No. 1394-66. By order dated October 9, 1968, 


———— # 

2/ "1, Assigned counsel failed to take sufficient time to prepare 

the case. 
"2. Failure of assigned counsel to visit and interview the 

petitioner sufficiently and to explain the nature of the indictment. 
"3. Failure of assigned counsel to file motions for dis- 

covery, etc. | 
"4, Failure of assigned counsel to obtain and offer real | 


| 
evidence. 
"S, Assigned counsel disregards [sic] of defendant's instruc- 


tions. 
"6. Incompetency of assigned counsel. 
"7, Assigned counsel was prejudice [sic] against the petitioner 
when he was rearrested in Maryland for conspiracy to rob. | 
"g. Failure of assigned counsel to interview witnesses in the 


case. (continued) | 


the court below denied petitioner's motion on the grounds that "the 
file herein, the Court's trial notes, and the Court's finding that 
there has been no showing of lack of effective assistance of counsel." 
No appeal was taken by petitioner from this finding. 

On January 23, 1969, petitioner filed a second pro se motion 
with the court below'which was captioned "Application for Review of 


Sentence and the Reduction of Sentence" (App. 25). This motion 


alleged, inter alia, that the trial judge "discriminat[ed]" against 


petitioner at the time of sentencing; that the probation officer "discriminat[ed]" 
against the petitioner; that he was presently incarcerated at the Patuxent 
Institution pursuant to a conviction of the laws of the State of Maryland; 

that at Patuxent he was diagnosed as having psychopathic personality 


disturbances and anti-social reactions. 


2/ (continued) 

"9, Failure of assigned counsel to investigate the failure 
of the police to advise petitioner of his rights to an attorney, 
etc. 

"10. Assigned counsel would not file a motion for the 
petitioner to be examined by a competency [sic] psychiatrist and 
psychologist. 

"11. Failure of assigned counsel to subpoena one of the 
Government witnesses that [sic] was very important to petitioner's 
case. 

"12. Petitioner also states that the assigned counsel conspired 
with the government to convict the petitioner" (App. 33-34). 


-5- 


By order dated February 10, 1969, the court below denied 


this motion on the grounds that the motion was untimely under Rule 35 
of the Federal Rules of Criminal Procedure and, further, that the court 


| 
had "considered many of the same matters raised in the motion when 
it denied petitioner's Motion for Release under Title 28, United States 


Code, §2255" (App. 23). No appeal was taken by petitioner from the 
| 


lower court's denial of this second 2255 motion. ! 

On September 1, 1970, petitioner filed a third pro se motion 
with the court below (the denial of which is the subject of the eset 
appeal) styled as follows: : 


"MOTION TO VACATE JUDGMENT OR IN THE ALTERNATIVE, 
MODIFICATION OF PETITIONER'S SENTENCE, SO THE 
PETITIONER MAY UNDERGO A PSYCHOLGICAL [sic] EXAMIN- 
ATION AND THE APPOINTMENT OF COUNSEL, PURSUANT TO 
TITLE 28, §1915 U.S.C., TITLE 28, §2255 U.S.C." | 


In this motion, petitioner set forth a total of 19 points dealing 
either with ineffective representation by trial counsel or the general 
question of petitioner's mental competency at the time of weet! Appended 
to this motion were copies of portions of the Maryland Defective Delinquent 


3/ ‘The points contained in petitioner's motion which are germane to the 
issues before this Honorable Court are as follows: 

"], The counsel for petitioner * * * was ineffective and denied 
petitioner of due process of law. | 

"2. The petitioner requested to appointed counsel to filela 
motion for a psychiatric and psychological examination at St. Elizabeth's 
Hospital for a mental competency evaluation before trial or for the 

(continued) 


Statute and a six-page report, apparently prepared by authorities of 


the Patuxent Institution in the nature of a "workup" on petitioner. 


This report, in addition to containing the history of both petitioner 
and his family, sets forth medical and psychiatric histories, sum- 


maries of physical, laboratory and psychological examinations, 


——— 
3/ (continued) possible criminal behavior or habits. Counsel 
declined to file such motion. 

"3, The petitioner's assigned counsel took it upon himself to 
diagnose the petitioner's mental condition. 

"4. The petitioner's assigned counsel did not have any 
knowledge or information as to the petitioner's social, physical 
or mental conditions as well as his history before counsel made 
his judgment of the petitioner's mental health. 

*S_ The petitioner's assigned counsel was ineffective and 
inadequate to make such a professional diagnostic examination 
himself of the petitioner's mental condition. 

"6. The petitioner's assigned counsel made no investigation as 
to the petitioner's request for observation at the St. Elizabeth's 
Hospital. ; 

"7, Because of the negligence of the Petitioner's assigned 
counsel and of his poor judgment of the Petitioner's mental condition, 
the Petitioner is confined at the Lorton Complex, which does not 
provide adequate psychiatric and psychological care. 

"g. Because of the negligence of the Petitioner's assigned 
counsel to file motion for examination as to the Petitioner's mental 
condition, the Petitioner was arrested on his release on bail 
approximately two (2) and a half months later in the State of 
Maryland for the crimes of: (1. Assault with intent to murder, 

2. Assault and Battery, 3. Carrying a concealed weapon, and 4. 
Conspiracy to Robbery [sic] with a dangerous and deadly weapon.) 

"9. Upon the petitioner's confinement in the State of Maryland, 
the petitioner was sent to the Patuxent Institution at the request of the 
Trial Judge for examination as a ' Defective Delinquent’ under 
Article 31-B, Annotated Code of Maryland. See petitioner's Exhibit 


No. l.- 
(continued) 


petitioner's current " mental status", psychiatric diagnosis, and finally, 


an opinion that petitioner fulfills the requirements of being a defect- 


tive delinquent (App. 10-20). 
4 
By order dated September 1, 1970, petitioner's motion was 


denied by the court below on a finding that "it [the court] considered the 


3/ (continued) 
"10. The petitioner was evaluated by the staff of the Patuxent 

Institution and was found to be a ‘Defective Delinquent’. Read | 

Exhibit No. 1. 


"11. The mere fact that the petitioner was evaluated and found 
to be a 'Defective Delinquent’ by the staff of that institution in 
Jessup, Maryland, points out the "ineffectiveness' of petitioner's 
assigned counsel in diagnosing the petitioner's mental condition. 
"12. See petitioner's psychological report and evaluation of 
his mental condition in Exhibit No. 2. 
"13, The facts concerning petitioner's mental health plainly 
show the petitioner is suffering from a disease. Read petitioner's 
Exhibit No. 1 and 2. 
"14, The petitioner's evaluation as a ‘Defective Delinquent’ 
came about through a thorough examination given by Dr. Harold iM. 
Boslow, M.D., Director, Patuxent Institution; Mr. Junesik N. Yong, 
M.D., Psychiatrist III, Mr. Louis M. Florenzo, Psychologist and 


Domingo C. Sorongon, M.D. 
* * * | 


"18. The petitioner states that under the Defective Delinquent 
Statute, Article 31-B, Annotated Code of the Public General Laws of 
Maryland, the petitioner is a "Defective Delinquent’ and should be 
confined to a mental institution. 

"19, The petitioner states that he is mentally sick and should 
be confined in St. Elizabeth's Hospital or any appropriate mental 
hospital that would provide adequate psychiatric care and treatment 
for petitioner"(App. 4 ). [Editorially Corrected] | 
4/ Official Docket indicates order dated September 2, 1970, denying 
petitioner's motion. 


same matters when it denied defendant's motion for similar relief on 
October 9, 1968" (App. 1). 
STATUTE INVOLVED 
28 U.S.C. 2255, as amended, provides as follows: 


"§2255. Federal custody; remedies on motion 
attacking sentence 


"A prisoner in custody under sentence of a court 
established by Act of Congress claiming the right to 
be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of 
the United States, or that the court was without 
jurisdiction to impose such sentence, or that the 
sentence was in excess of the maximum authorized 
by law, or is otherwise subject to collateral attack, 


may move the court which imposed the sentence to 
vacate, set aside or correct the sentence. 


“A motion for such relief may be made at any 
time. 


"Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled 
to no relief, the court shall cause notice thereof to 
be served upon the United States attorney, grant a 
prompt hearing thereon, determine the issues and 
make findings of fact and conclusions of law with 
respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence 
imposed was not authorized by law or otherwise open 
to collateral attack, or that there has been sucha 
denial or infringement of the constitutional rights of 
the prisoner as to render the judgment vulnerable to 
collateral attack, the court shall vacate and set the 
judgment aside and shall discharge the prisoner or 
resentence him or grant a new trial or correct the 
sentence as may appear appropriate. 


"A court may entertain and determine such motion | 
without requiring the production of the prisoner at the 


hearing. 
| 


"The sentencing court shall not be required to 
entertain a second or successive motion for similar 
relief on behalf of the same prisoner. 


"An appeal may be taken to the court of appeals 
from the order entered on the motion as from a final 
judgment on application for a writ of habeas corpus. | 


"An application for a writ of habeas corpus in 
behalf of a prisoner who is authorized to apply for 
relief by motion pursuant to this section, shall not | 
be entertained if it appears that the applicant has 
failed to apply for relief, by motion, to the court | 
which sentenced him, or that such court has denied | 
him relief, unless it also appears that the remedy by! 
motion is inadequate or ineffective to test the legality 


of his detention." 


SUMMARY OF ARGUMENT | 

The lower court denied the instant 2255 motion on the grounds 
that it represented a successive application for relief ey denied 
upon the occasion of petitioner's first 2255 application. : 

The first 2255 motion, alleging ineffective representation 
of counsel in violation of petitioner's constitutional rights, was denied 
without a hearing and without the appointment of counsel. The instant 
or third 2255 motion alleges both ineffective representation of counsel 


‘and mental incompetency at the time of trial. 


The Supreme Court in Sanders v. United States, 373 U.S. 1, 
83 S.Ct. 1068 (1963), set down three definitive guidelines controlling 
the disposition of successive 2255 motions for federal collateral relief: 
first, the motion may not be summarily denied on the basis of a prior 
2255 application, if the motion raises a "new ground" for relief; or, 
second, if the motion sets forth a ground which, although previously 
raised was "not adjudicated on the merits"; or, third, the "ends of 
justice" require a reconsideration of the grounds set forth in the new 
application although the grounds were previously adjudicated on the 
merits adversely to the petitioner. 

Itis settled law in this jurisdiction that ineffective represen- 
tation of counsel and mental incompetency at the time of trial represents 
separate and distinct grounds for relief. Smith v. United States, 106 
U.S.App.D.C. 169, 270 F.2a 921 (1959). The lower court's denial of 
the instant 2255 application which set forth a "new ground" for relief 
was, therefore, in violation of Sanders. 

Even assuming arquendo that petitioner's third 2255 motion 
did not raise a new ground within the meaning of Sanders, it was 


improperly denied as a successive application since the prior disposition 


did not represent an “adjudication on the merits" within the guidelines 


set down in Sanders. 


In Tucker v- United States 138 U.S.App.D.C- 345, 427 F.2d 


615 (1970), this court considered the " adjudication on the merits” 


exception to the 2255 hearing requirement. It was held that there could 
be no "adjudication on the merits" of a 2255 application, absent the 
holding of a hearing and the appointment of counsel, neither of which 
were present in the denial of petitioner's first 2255 application. 

For either or both of the above reasons, the court below erred 
in summarily @enying petitioner's third 2255 motion without a considera 
tion of the merits. : 

ARGUMENT 
I. 
PETITIONER'S PRIOR 2255 APPLICATION 


WAS PREMISED UPON DIFFERENT AND 
DISTINCT "GROUNDS" THAN THE INSTANT 


MOTION. | 


The subject matter of the instant appeal represents the lower 

court's denial of petitioner's 2255 motion for federal collateral relief -- 

the third in a series of 2255 applications or motions which were treated 
by the court below as being in the nature of a 2255 application. 

Both the most recent 2255 motion, and the directly preceding 

or "second" 2255 application were denied by the court without a deter- 


mination on the merits. The lower court's order denying the instant motion 


premised the decision upon the fact that it had considered the same 
matters when it denied petitioner's motion for similar relief on 

October 9, 1968. Apparently, this denial was pursuant to the statutory 
2255 proviso that the 

"Sentencing court shall not be required to entertain 

a second or successive motion for similar relief on 

behalf of the same petitioner." 5 

Similarly, petitioner's second 2255 motion was denied on the 
grounds that the court had "considered many of the same matters now 
raised when it denied defendant's motion under * * * Section 2255 on 

6/ 
October 9, 1968." 

Petitioner's first motion for federal collateral relief filed on 
or about September 30, 1968, and styled "Amended Petition for Relief" 
was treated by the court below as a "Motion for Relief" under 2255. 
The thrust of this petition was directed at the violation of petitioner's 
constitutional rights by virtue of ineffective representation by court 


LY 


appointed trial counsel. 


ee 

5/ 28U.S.C. §2255. 

6/ The court also based its decision, at least in part, on the fact 
that petitioner's application was untimely under Rule 35 of the Federal 
Rules of Criminal Procedure (App. 23). 

7/ See note 3, supra, (App. 4). 


On October 9, 1967, the court below "upon consideration of 
Defendant's * * * Petition * * *, the file herein, the Court's trial notes" 


denied petitioner's 2255 application (App. 23). 


Petitioner submits that the threshold question before this court 
is whether the court below could summarily dispose of petitioner's third 


motion for collateral relief under 2255 solely upon the grounds that the 
| 
court had previously denied a motion "for similar relief." 


The Supreme Court directly confronted this question in Sanders 
| 


v. United States, 373 U.S. 1, 83 S.Ct. 1068 (1963): 
| 
"We consider here the standards which should guide 
a federal court in deciding whether to grant a hearing! 
on a motion of a federal prisoner under 28 U.S.C. 2255." 
373 U.S. 1 at 3. 


The court in Sanders considered the propriety of a District 


Court's denial of a second or "successive" 2255 motion for collateral 
| 
relief from a conviction of robbery. The first 2255 motion in Sanders 


had been denied by the lower court on the grounds that the motion set 
forth no facts upon which ultimate legal conclusions could be based. 


Although the lower court noted that on these grounds alone the motion 
| 

could be denied without a hearing, the court also went on to find that 

. | 


the 2255 charges were completely refutiated by the files and records of 


the case before the court. 


The second or successive 2255 motion submitted pro se before 
the court in Sanders alleged that petitioner was mentally incompetent at 
the time of trial. The District Court, without a hearing, denied this 
motion upon the grounds that the incompetency question should have 
been raised in the first 2255 motion. This denial was affirmed by the 
Ninth Circuit Court of Appeals. The stage was thus set for the high 
court’s consideration of the question. 

In reversing the lower court's denial of Sanders’ second 2255 
motion, the Supreme Court reaffirmed the basic rule that a petitioner 
shall be granted a hearing on a 2255 motion which alleges sufficient 
facts to support a claim for relief unless the motion and the files and 
records of the case conclusively show that the claim is without merit. 

As to the operative implications of the 2255 proviso that 
“the sentencing court shall not be required to entertain a second or 


successive motion for similar relief on behalf of the same prisoner", 


the court laid down three criteria, each of which must be satisfied before 


controlling weight could be given to a denial of a prior 2255 application: 
"(1) the same ground presented in the subsequent 
application was determined adversely to the appli- 


cant on the prior application, 


"(2) the prior determination was on the merits, and 


"(3) the ends of justice would not be served by 
reaching the merits of the subsequent application." 
373 U.S. at 15. 


The court then examined in detail each of these criterion. 


As to the lower court's determination of whether the "same ground" was 


in fact presented in a subsequent 2255 motion determined adversely to 
| 


the applicant, the court stated 


"By 'ground' we mean simply a sufficient legal basis | 
for granting the relief sought by the applicant. 
-For example, the contention that an involuntary 
confession was admitted in evidence against him 

is a distinct ground for federal collateral relief. 

But a claim of involuntary confession predicated 

on an alleged psychological coercion does not 

raise a different 'ground' than does one predicated 
on alleged physical coercion. In other words, 
identical grounds may often be proved by different 
factual allegations. So also identical grounds may | 
often be supported by different legal arguments * * *." 
373 U.S. at 16. 


A review of the petitioner's third 2255 motion reveals that 
two distinct "grounds" for federal collateral relief from his conviction 
in Criminal No. 1394-66 were raised: the first, that he was denied 
effective representation of counsel by virtue of his court appointed 

| 
counsel's failure to file a pretrial motion for a psychiatric examination 


of petitioner; and second, that petitioner was in fact mentally incompetent 


at the time of his trial. 


In support of the claim of ineffective representation of 


counsel, petitioner alleged, inter alia, that court appointed trial 
counsel failed either to heed petitioner's request to file a pretrial 
motion for psychiatric examination or to investigate the underlying 
basis for petitioner's request for a mental examination. 

An examination of petitioner's first 2255 motion reveals 
twelve specific assignments of alleged instances of ineffective 
representation of counsel including counsel's failure to file a pretrial 
motion for a psychiatric examination of petitioner (App. 32). 

Assuming the other two criteria laid down by the Supreme 
Court in Sanders were satisfied (i.e., "adjudication on the merits” 
and the "ends of justice"), the court below could have appropriately 
denied petitioner's third 2255 motion on the basis of that court's prior 
denial of the first 2255 motion if no additional grounds were proffered 
in the succeeding motion. 

However, the third 2255 motion did set forth an additional 
ground for federal collateral relief -- that of mental incompetency at 


8/ 
the time of trial. 


8/ itis settled in this jurisdiction that the question of incompetency 

at the time of trial is appropriate grounds for relief under 28 U.S.C. 2255. 
Bishop v. United States, 96 U.S.App.D.C. 117, 223 F.2d 582 (1955), 
vacated 350 U.S. 961, 76 S.Ct. 440; Lloyd v. United States, 101 U.S. 


App.D.C. 116, 247 F.2d 522 (1957). 


Specifically, petitioner alleged that as a direct result 


of court appointed counsel's failure to secure a pretrial examination, 
he was arrested by Maryland authorities while on bail pending dis- 


; | 
position of the federal charges, convicted by a Maryland court and 
| 
committed to the Maryland facility at Patuxent for examination. 
| 
While at Patuxent, he was diagnosed, inter alia, as having psycho- 
| 


pathic personality disturbances and anti-social reactions (App. 18) - 

In point of time, petitioner was transferred to Potmeent by Maryland 

authorities for examination on March 7, 1968, or ee aia 12 

months after his conviction by the court below in Criminal No. 1394-66. 
Petitioner further alleges in the third 2255 motion that “the 


facts (psychological and psychiatric findings appended to the body 


9 
of the motion) concerning petitioner's mental health plainly show the 


petitioner is suffering from a disease" and further that " the petitioner 


states he are [sic] mentally sick and should be confined in St. Elizabeth's 


Hospital" (App. 6). 


9/ "Psychological Examination: 
"Psychological examination done on June 17, 1968, indicated 
in its summary: 
‘In summary, this patient, of dull-normal intelligence, 
is an immature, emotionally deprived, poorly motivated 
individual with few internal resources to control his. 
destructive acting out. He is self-centered and hedonistic, 
and gives little thought to the consequences of his behavior. 
He shows no remorse for harm he has done to others. He is 
thus a danger to others and meets the definition of a Defec- 


tive Delinquent'" (App. 18). 


Although the thrust of these allegations may have been 


directed to a buttressing of petitioner's " ground" that his trial counsel 


was "ineffective" as a result of his failure to file a pretrial motion for 
psychiatric examination, their collective import also clearly points 
in the direction of a claim by petitioner that he was, in fact, mentally 
incompetent at the time of trial. 

Petitioner is a high school dropout who, although possessing 
a lengthy history of incidents with criminal authorities, cannot be presumed 
to possess sufficient legal accume to accurately frame constitutional 
questions -- a fortiori, especially when acting without the benefit of 
legal counsel. Itis submitted that an objective appraisal of the totality 
of the allegations set forth in petitioner's third 2255 motion compells 
the conclusion that petitioner, regardless of the ultimate reason, is 
raising the question of his mental competency at the time of trial. 

As the Supreme Court noted in this respect 

“Should doubts arise ina particular case as to 

whether two grounds are different or the same, they 

should be resolved in favor of the applicant." 

Sanders v. United States, supra, 373 U.S. at 16. 

Further, 

"An applicant for such relief ought not be held to the 

niceties of lawyers’ pleadings or be cursorily dismissed 


because his claims seem unlikely to prove meritorious." 
Id. at 22. 


-19- 


Although antedating Sanders, this -court in Smith v. United 
States, 106 U.S.App.D.C. 169, 270 F.2d 921 (1959), put to rest the 


| 
question of whether the allegation of incompetency at the time of trial 
| 
represents an application for "the same or similar relief" within the 


meaning of 2255 as a prior application "based upon ineffective repre- 
sentation of counsel." The majority opinion written by Circuit Judge 
Fahy stated, inter alia, 


"As I interpret the statutes, the motion alleging 

incompetency at the time of trial was not for relief 

similar to that sought in the earlier motion alleging 

ineffectiveness of counsel. Accordingly, the motion | 

should have been entertained." 106 U.S.App.D.C. 

at 172, 270 F.2d at 924. 
| 

As to the underlying factors considered in reaching the above- 
| 


quoted conclusion, this court in Smith went on to distinguish the difference 
Sarat eter | 


between "grounds" for a 2255 application and the "relief" which may be 
afforded should that 2255 motion prove successful. 


"x * * §2255 motion is required to be entertained by 
the sentencing court when it presents ground 'not | 
theretofore presented and determined." This is a ‘new 
ground' which prevents the motion from being one for 
‘similar relief.' This is so although the ultimate relief 
sought may be said to be similar in the sense that the 
second motion, like the earlier one seeks a new trial 
or vacation or correction of sentence. Such relief is 
not deemed similar if sought upon a dissimilar ground 
of collateral attack.” 106 U.S.App.D.C. 173, 270 F.2d 
921 and 925. 


So too, this court speaking through Chief Judge Bazelon 
in Tucker v. United States, 138 U.S.App.D.C. 345, 427 F.2a 615 
(2970) reaffirmed the controlling principles governing the denial of a 
2255 motion for post conviction relief. As to the question of grounds 
for relief, this court stated that a subsequent 2255 motion could only 
be denied, assuming the other criterion set down in Sanders were 
satisfied 
"$f the grounds for relief relied upon were previously 
determined, on the merits, adversely to the applicant 
after an adequate hearing * * *." 138 U.S.App.D.C. 
at 347, 427 F.2d at 617. 
Should this court find the question of mental incompetence 
at the time of trial to be adequately framed in petitioner's third 2255 
motion, the trial court's denial of this motion on the grounds that it 
represents "@ successive application for similar relief" must be reversed. 
Conceivably, but doubtfully, the lower court could have denied 
petitioner's motion raising the question of mental competency at the time 


of trial on the grounds that the files and records available to the court 


conclusively showed that petitioner was entitled to no relief. However, 


the court below did not undertake this evaluation but rather chose to 


premise its finding upon its prior denial of petitioner's first 2255 motion 


which did not raise the question of mental competency. 


Il. 


THE LOWER COURT'S DENIAL OF 
PETITIONER'S FIRST 2255 MOTION ON 
THE GROUNDS THAT THE " FILES AND 
RECORDS BEFORE THE COURT DID NOT 
REPRESENT A DETERMINATION ON THE 
MERITS ." 


As set forth under section I, supra, petitioner submits that 


two separate grounds for federal collateral relief were raised by | 
petitioner's third 2255 motion (the denial of which is now before this 
court): first, ineffective representation by court appointed counsel; 


and second, mental incompetency at the time of trial. 
| 


Petitioner submits, as set forth above, that the ground of 


jncompetency at the time of trial represents a "new groun' "not previously 
considered by the court below and, on that basis alone, the lower court's 
I 


summary denial of the third 2255 motion on the basis of that court's prior 


denial of petitioner's first 2255 motion was erroneous. 


However, petitioner further submits that the court's denial of 
petitioner's first 2255 claim for relief based upon ineffective represen- 
. tation of counsel was not "a determination on the merits" and, therefore, 
did not afford the lower court discretion to summarily deny that ground 
when raised in petitioner's third 2255 motion. | 


. 
In this respect, the second criterion laid down by the Supreme 


Court in Sanders, supra, also required to be answered in the affirmative 


before controlling weight may be afforded to the denial of a prior 2255 
application is that the "prior determination was on the merits." By 
this the court meant that 

"The prior denial must have rested on an adjudication 

of the merits of the ground presented in the subsequent 

application. (citation omitted) This means that if 

actual issues were raised in prior application, and 

jt was not denied on the basis that the files and 

records conclusively resolved these issues, an 

evidentiary hearing was held." Sanders v. United 

States, supra, 373 U.S. at 16. 

The question is thus framed as to whether a denial of a 
preceding 2255 motion (assuming, arguendo, that it raised the same 
ground as the subsequent or successive 2255 motion) on the grounds 
that the files and records before the court conclusively show that 


petitioner's claim is without merit represents an" adjudication on the 


merits" when entered without the benefit of either evidentiary hearings 


or appointment of counsel. 


This court in Tucker v. United States, 138 U.S.App.D.C. 345, 
A27 F.2d 615 (1976) had recent occasion to discuss the discretionary 
exceptions to the hearing requirement of 2255 set down by the Supreme 
Court in Sanders. In Tucker, the appellant was convicted of both a 
capital and several associated offenses. Subsequent to the affirmance 


by this court of Tucker's conviction, he filed pro se a series of 2255 


motions for post conviction relief, all of which were denied without 
| 


a hearing and without appointment of counsel by the trial court. 


This court stated, inter alia, that a motion for post conviction 


relief may be denied without a hearing only when the grounds for relief 


relied upon were previously determined on the merits adversely to the 


applicant after an adequate hearing. 


10/ The decision of this court in Tucker does not reveal the basis of 
the lower court's summary denial of Tucker's series of 2255 motions. 
However, the decision does reference the only reported opinion 
"regarding his (Tucker's) labors" which was in the form of a petition 
for rehearing en banc. Tucker v. United States, 120 U.S.App.D:C. 
23, 343 F.2d 305 (petition for rehearing en banc), cert. denied 381 
U.S. 952, 85 S.Ct. 1812. i 
Although the petition was dismissed, a vigorous dissent by the 
Chief Judge noted that the trial judge in denying Tucker's 2255 motion 
held that "the objections to admissability of evidence at his trial are 
not cognizable ona motion under 28 U.S.C. 2255." 
| 
Whether or not the lower court's denial of Tucker's 
successive 2255 motion eventually to be reversed by this court 
(Tucker v. United States, 138 U.S.App.D. C. 345, 427 F.2d 615. 
(1970)) was denied on the same basis as his previous motion is 
unknown. | 


In applying this requirement to the facts before it in 
Tucker, this court reversed the lower court's denial and found that 


"None of the discretionary exceptions to the hearing 
requirement is applicable to the present case. The 
merits of appellant's claims were not reached on 
direct appeal from his conviction. His previous Pro 
se motions for relief were denied without either a 
hearing or the appointment of counsel. Denial of a 
motion for relief \ without a hearing cannot be taken 
as a denial on the merits | for the purpose of deter- 
mining whether a subsequent application based on 
the same ground may be summarily denied * we kan 
(Emphasis added) 138 U.S.App-D.C. at 347, 427 F.2d 
at 617. 


This court went on to note that it was doubtful that even a 


full hearing on the merits may be deemed "adequate" for purposes of 
satisfying the requirements of Sanders, supra, if the petitioner was 
*through no fault of his own, not represented by counsel." However, 
this court pointed out that this statement did not mean that the filing 
of every 2255 motion required the appointment of counsel but that 
“The point js only that if the prior application was 
disposed of without the appointment of counsel, a 
subsequent application must be considered on its 
own merits and not summarily disposed of on the 
basis of a previous denial." 138 U.S.App.D.C. at 347, 
notel3, 427 F.2d at 617, note 13. 


It is clear from the record now before the court in these pro- 


ceedings that petitioner's first 2255 motion was denied without a hearing 


and without the appointment of counsel on the grounds that the files 

and records then before the ‘court showed petitioner's claim to be without 

merit. It is also abundantly clear that petitioner's third 2255 motion, 

now before this court, was denied, without the benefit of either counsel 

or hearing, on the basis of being a successive motion for emai relief. 
Petitioner would stress at this time that he is not asking this 

court to consider the legal sufficiency of the grounds set forth in his, 

third 2255 motion -- this is properly the task of the court below. However, 

petitioner would ask this court to reject the lower court's denial of the 

instant 2255 application in view of the fact that this denial was based z 

upon a prior 2255 denial which was summary in nature (without the benefit 


. | 
of either hearing or appointment of counsel) and could not, for the purposes 
| 


of Sanders, represent "an adjudication on the merits." 


Under the rules laid down by this court in Tucker, the court 


below possessed no discretion to decline to reach the merits of petitioner's 


instant 2255 motion. Conceivably, the court below could have denied the 
instant petition on the grounds that the files and records before the court 
conclusively showed petitioner's application to be without merit. Rather, 


the court chose to deny the petition as repetitious. 


CONCLUSION 


The court below erred in denying the instant 2255 application 


on the grounds that it represents a successive motion for similar relief 
in view of the fact that: (1) the instant motion raised a new ground for 
federal collateral relief -- incompetency at the time of trial -- not pre- 
viously considered by the court below; and (2) the disposition of 
petitioner's prior 2255 application was not an "adjudication on the 
merits." 

WHEREFORE, appellant respectfully requests this court to 
reverse and remand these proceedings to the trial court with instructions 
to consider the merits of appellant's application for relief and for such 
other relief as this court in its judgment deems appropriate. 


Respectfully submitted, 


By 
THOMAS L. DELANEY 
1625 Eye Street, N. W. 
Suite 622 
Washington, D. C. 20006 


Counsel for Appellant 
(Appointed by this Court) 
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ISSUE PRESENTED * 
In the opinion of appellee, the following issue is pre- 
sented: 


Whether appellant was entitled to a hearing on his 
§ 2255 petition? 


*This case was previously before this Court on direct appeal 
from appellant’s conviction. Brooks v. United States, No. 21,011. 
The instant appeal is taken from a denial of a motion under 28 


U.S.C. § 2255. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 24,694 


UNITED STATES OF AMERICA, APPELLEE 
Vv 


MARION C. BROOKS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed December 5, 1966, appellant was 
charged with robbery (22 D.C. Code § 2901). Trial com- 
menced before the Honorable Aubrey E. Robinson, Jr., 
and a jury on April 5, 1967, and ended the same day with 
a verdict of guilty as charged. On April 27, 1967, appel- 
lant was sentenced to imprisonment for a term of five 
to fifteen years. On appeal this Court affirmed the judg- 
ment of the District Court. Brooks v. United States, D.C. 
Cir. No. 21,011, decided November 22, 1967. 


(1) 


2 


Appellant filed pro se in October of 1968 an “Amended 
Petition for Relief” in which he asked the trial court to 
vacate his sentence. The trial court treated the petition 
as a motion under 28 U.S.C. § 2255 and on October 9, 
1968, denied it. See appellant’s Appendix (App.) at 31- 
35. Appellant filed a second pro se motion® on January 
23, 1969, which was also treated as a motion to vacate 
sentence under 28 U.S.C. § 2255. The court denied this 
motion on February 10, 1969.* Appellant’s final pro se 
motion was filed on September 1, 1970,* and denied by the 
court the same day.© From that denial appellant has 
brought this appeal. 


The Trial 


On November 8, 1966, Mrs. Florence Louise Steele was 
the proprietor of Flo’s Custom Cleaners at 3933 Georgia 
Avenue, Northwest (Tr. 17). At approximately 9:05 a.m. 
a man came to the door and asked Mrs. Steele to let him 
enter the store (Tr. 18).° Mrs. Steele let him in. The 


man claimed that he had some clothes to pick up but said 
he had lost his ticket (Tr. 18, 20). Mrs. Steele checked 
her record book and could not find the man’s name (Tr. 
20). The man then put his hand into his right coat pocket 


1 The trial court denied appellant a hearing after examining the 
file and the Court’s own trial notes (App. 35). 


2 This motion was entitled “Application for Review of Sentence 
and the Reducetion [sic] of Sentence.” 


3 The stated reason for the denial was that the motion was un- 
timely under Rule 35, FED. R. Crim. P., and that the court had 
already considered the issues raised in the first motion (App. 23). 


4This motion was styled “Motion to Vacate Judgment or in the 
Alternative, Modification of Petitioner’s Sentence, So the Petitioner 
May Undergo a Psychological Examination and the Appointment of 
Counsel, pursuant to Title 28, Section 1915 U.S.C., Title 28, Section 
2255 U.S.C.” 


5 The court determined that it had considered the same matters 
when it denied appellant’s first motion on October 9, 1968 (App. 1). 


¢Mrs. Steele normally kept the front door locked and would 
open it only when a customer approached (Tr. 20). 
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and demanded that Mrs. Steele give him her money (Tr. 
20). After Mrs. Steele opened the cash register, she was 
pushed by the man to the rear of the store (Tr. 21). As 
she was being pushed to the back, a second man ap- 
peared and entered the store (Tr. 21). Mrs. Steele did 
not get a good view of the second man, but she did re- 
member that he was wearing a checkered hat and that he 
asked her where she had put her pocketbook (Tr. 21). 
Mrs. Steele told the second man that her pocketbook was 
in the window seat. The second man took her wallet from 
the pocketbook, and shortly thereafter all the men left 
(Tr, 21-22).7 Immediately after they went out the front 
door, Mrs. Steele ran outside and shouted that she ha 
been robbed (Tr. 22).* me 
Officer Moses E. Brewington, a police trainee at the 
time, was getting a haircut in the barber shop one: door 
away from Mrs. Steele’s cleaning shop (Tr. 35-36, 46- 
47).” When Mrs. Steele shouted that she had been robbed, 
Officer Brewington and the barber ran out of the shop and’ 
saw two men turning the corner on Randolph Street :(Tr. 
37, 47).° The officer and the barber ran to the barber’s 
car, and the two proceeded west on Randolph Street and 
south on Tenth Street until they saw the two men “trot- 
ting” down Tenth Street (Tr. 37, 47-48)" Officer Brew- 


*The robbers had taken $16.75 from the register, between $25 
and $27 from Mrs. Steele’s billfold, and $14.75 in change from an- 
unidentified place (Tr. 23-25). . 


§ Mrs. Steele last saw the men running south on Georgia Avenue: 
(Tr. 22). 


°The barber shop and cleaner were located on Georgia Avenue. 
between Randolph and Shepherd Streets, Northwest (Tr. 47).” 


10 When Officer Brewington first observed the two men, one was 
wearing a long black coat, and the other was wearing a long white- 
coat. When he saw them again on Tenth Street, they had discarded 
their outer garments (Tr. 50, 59). The officer thought that they: 
had hats on when he first saw them, but he could not be positive 
(Tr. 59). : 


21 Approximately three to four minutes elapsed between the time’ 
they saw the men turning the corner on Randolph Street and the’ 
confrontation on Tenth Street. 
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ington got out of the car and identified himself as a police 
officer (Tr. 87). The two men ran from the officer and 
_ Headed east toward the Raymond School playground (Tr. 
47}: When they reached the playground, they split up 
(Tr. 88, 48). Officer Brewington went around the school 
building and saw one of the men, whom he identified as 
er lying in some bushes about twenty feet from 
the building (Tr. 38-89, 48). The officer arrested appel- 
jant * and searched him (Tr. 39-40). The search revealed 
that appellant had Mrs. Steele’s wallet in his back pocket 
ATr. 24-25, 40-43) as well as $51.55 in bills and change 
(Tr. 42-43). 
“A motorcycle policeman went over the escape route and 
recovered two checkered hats, one long black coat and one 
long white or tan coat, and a gun which was in the pocket 
of one of the coats (Tr. 49-65). The testimony of the 
motorcycle officer was stipulated by counsel (Tr. 65). 
_ At a lineup held at the precinct about twenty minutes 
to a half-hour after the robbery, Mrs. Steele was unable 
to identify appellant (Tr. 22-28, 27-34). In fact, she 
chose the wrong man in the lineup (Tr. 28-34). 
= Appellant testified that he was standing at the corner 
of Georgia Avenue and Shepherd Street when a man ran 
by him and 2 wallet dropped out of his pocket (Tr. 69- 
72).’ Appellant heard two shots and immediately raced to 
the playground and dived into some hedges (Tr. 72-74). 
He admitted that he had the wallet and money in his pos- 
session when he was arrested by Officer Brewington (Tr. 
74-75). His excuse for having some bills and change in 
his pocket was that he had won a lot of money in a poker 
game that night with some of his fellow employees at the 
Smithsonian Institution (Tr. 74-76) .* 


——— 

iia Officer Brewington tesitfied that he had drawn his service 
revolver on Tenth Street but never fired it (Tr. 45-46). 

-d3 Appellant testified that he had been working at the Smithsonian 
for about six months at the time of the robbery (Tr. 80). He also 
said: that eleven of his fellow employees were in the poker game 
that night, but he could name only four of them (Tr. 80-82). 
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ARGUMENT = o> 6 nots 


+ y7 he + 
The records and files conclusively on that... the 
District Court properly denied Sa third-§, 2b 
petition. : . 


(Tr. 1-145) 


Appellant’s contention is that the trial court erred’ in 
denying his third § 2255 petition without holding a ‘hear: 
ing. Appellant asserts that only one issue, that of ineffec- 
tive assistance of counsel, was raised in his first pro se 
petition and that two issues, ineffective assistance and 
mental incompetency at the time of trial, were raised in 
the third petition. 

We submit that the trial court was duly alerted by”ap- 
pellant’s first petition to the claims which appellant al- 
legedly raised in his third. Appellant acknowledges that 
one of his complaints in his first petition was that his 
counsel failed to file a pretrial motion for @ psychiatric 
examination: * iH 


An examination of petitioner’s first 2255 toe re- 
veals twelve specific assignments of alleged instances 
of ineffective representation of counsel incleding 
counsel’s failure to file a pretrial motion for a psy- 
chiatric examination of petitioner. (Brief for Appel- 
lant at 16.) 


The trial court examined the files of the case and the 
court’s own notes and found that there was no ineffective 
assistance of counsel (App. 35.) 

The third petition raised the same issues that were 
raised in the first petition, namely ineffective assistance 
of counsel in general and failure of appellant’s trial coun 
sel to move for a pre-trial psychiatric and psychological 
examination of appellant (App. 5-6). In fact, aceelany 


%4 Clause ten of appellant’s first § 2255 petition states the ta 
lowing: “Assigned counsel would not file a motion for the peti- 
tioner to be examined by a competency psychiatrist and psy¢tholo- 
gist.” (App. 32.) 
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concluded his third petition with a reaffirmation of those 
two issues: 


I, Marion C. Brooks, respectfully states that my trial 
counsel’s failure to have filed a pre-trial motion for 
me to undergo a psychiatric and psychological ex- 
amination violated my constitutional right to due 
process of law and had thereby rendered his repre- 
sentation as my trial counsel, ineffective to the point 
of depriving me of counsel under the Constitutional 
Sixth (6) Amendment right, and a denial of Due 
Process of Law under the Constitutional Fifth (5) 
Amendment Rights (App. 6). 


Appellant’s third petition, after the first two paragraphs,* 
presented a description of his mental condition, including 
voluminous materials concerning appellant’s designation 
as a defective delinquent by the Maryland authorities. 3 
Mp. Cope ANN. Art. 31B, $5 (197 1)2* Appellant’s desig- 
nation as a defective delinquent 7 did not occur until June 
17, 1968, well over a year after his trial in the District 
of Columbia (App. 11-12). In fact, under Maryland law 
a person cannot be examined in order to determine defec- 
tive delinquency unless he had been convicted of serious 
crime. See 3 Mp. CODE ANN. Art. 31B, §6 (a) (1971) ; 
Director of Patuxent Institution v. Daniels, supra note 17, 
243 Md. at 39, 48, 221 ‘A.2d at 411, 418. The test of com- 
petency to stand trial was set forth by the Supreme Court 
in Dusky v. United States, 362 U.S. 402 (1960): 


[T]he test must be whether [the accused] has suffi- 
cient present ability to consult with his lawyer with 


15 The first two paragraphs declare that appellant’s trial counsel 
was generally ineffective and that appellant asked his counsel to 
‘file a pre-trial motion for a psychiatric and psychological examina- 
‘tion and his counsel failed to do so (App. 4-5). 


“46 Appellant informed the court in his second petition that he was 

institutionalized at the Patuxent Institution by the Maryland au- 
thorities and that. their psychiatric diagnosis was “Sociopathic 
Personality Disturbances, Antisocial Reaction.” (App. 28.) 


17 See also Director of Patuxent Institution V. Daniels, 243 Md. 
16, 35-36, 221 A.2d 397, 408-409, cert. denied, 385 U.S. 940 (1966). 
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a reasonable degree of rational understanding and 
whether he has a rational as well as a factual under- 
standing of the proceedings against him.“ 
The mere fact that there may be something wrong with a 
defendant, or that he may be emotionally unstable, does 
not necessarily render him mentally incompetent to stand 
trial. Lebron v. United States, 97 U.S. App. D.C. 183, 
229 F.2d 16 (1955), cert. denied, 351 U.S. 947 (1956). 
The trial court clearly had to consider appellant’s com- 
petency to stand trial in determining whether appellant’s 
counsel rendered him ineffective assistance. Appellant 
raised the issue in his first petition (App. 32). His third 
petition made a similar claim of ineffective assistance of 
counsel, one of the bases for the claim being that appel- 
lant’s counsel never made a motion for an examination 
in order to determine whether appellant was mentally 
competent to stand trial (App. 4-5)2° We submit that 
the District Judge properly denied appellant’s third peti- 
tion on the grounds that he had already considered those 


issues in the first petition. Sanders v. United States, 
supra note 19, 373 U.S. at 15-19; see 28 U.S.C. § 2255. 


18 Cf. Pate v. Robinson, 383 U.S. $75 (1966). 


29 Appellant knew that he had been designated a defective de- 
linquent prior to the filing of his first petition (App. 11-12). He 
informed the court that he was in the Patuxent Institution in his 
second petition (App. 28), and yet he waited until he filed his 
third petition, three and a half years after his conviction, two and 
2 half years after his designation as a defective delinquent and 
two years after the filing of his first petition, to provide the court 
with the voluminous defective delinquency information. Appel- 
lant’s withholding of the defective delinquency information until 
the third petition was an abuse of the remedy offered by 28 U.S.C. 
§ 2255. Cf. Sanders v. United States, 373 U.S. 1, 17-22 (1968); 
Price v. Johnston, 384 U.S. 266 (1947) ; Wong Doo v. United States, 
265 U.S. 289 (1924). 


20 Appellant testified at the trial and presented an adequate de- 
fense (Tr. 68-69). He withstood a strong cross-examination by the 
prosecutor (Tr. 76-98). There is nothing in the transcript to indi- 
cate that either the judge, the prosecutor or defense counsel had 
any reservations about appellant’s mental competency at time of 
trial (Tr. 1-145). 
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The trial court, after examining the records and files of 
the case, made a determination on the merits” that ap- 
. pellant’s claims had no basis. Appellant’s having been 
found a defective delinquent in Maryland clearly does not 
affect the trial court’s initial determination of compe- 
tency when considering the first § 2255 motion, since the 
standards for mental competency and defective delin- 
quency are not related.* The denial of the third petition 
by the trial court without a hearing was proper. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Tomas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
WILLIAM H. SCHWEITZER, 
Assistant United States Attorneys. 


—— 

2 The prior denial must have rested on an adjudication of the 
merits of the ground presented in the subsequent applica- 
tion. [Citation omitted.] This means that if factual issues 
were raised in the prior application, and it was not denied on 
the basis that the files and records conclusively resolved these 
jssues, an evidentiary hearing was held. Sanders V. United 
States, supra, 373 USS. at 16. 


In this case the files and records conclusively resolved the issue 
raised in the first petition, and the third petition raised no new 
issue. But see Tucker V. United States, 188 U.S. App. D.C. 345, 427 
F.2d 615 (1970). 


22 A defective delinquent is defined as: 


an individual who, by the demonstration of persistent aggra- 
vated antisocial or criminal behavior, evidences a propensity 
toward criminal activity, and who is found to have either such 
intellectual deficiency or emotional unbalance or both, as to 
clearly demonstrate an actual danger to society so as to require 
guch confinement and treatment, when appropriate, as may 
make it reasonably safe for society to terminate the confine- 
ment and treatment. 3 Mp. Cope ANN. Art. 31B, §5 (1971). 
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